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. BACKGROUND

[para 1] On May 16, 2006, the Applicant made an access request for records in the
custody or under the control of the Public Body. In particular, he requested the following
records:

1. The letter of resignation of an officer of the Public Body

2. The officer’s severance package, and any documents signed by Public Body
representatives concerning the resignation and disclosure of all payments to the
officer from September 2003 — December 2005

3. All statements and invoices from the firm Neuman Thompson acting as County of
Vermilion River legal council.

4. Records of all monthly statements and invoices received by the Public Body from
the law firm Brownlee LLP from July 2002 with continuation.

[para 2] The Public Body responded to the Applicant’s access request on June 15,
2006. The Public Body withheld the records listed above under sections 17 and 27 of the
Act.

[para 3] On June 16, 2006, the Applicant requested review by this office of the
Public Body’s decision to withhold the records.

[para 4] The Commissioner ordered mediation to resolve the issues between the
parties. As mediation was unsuccessful, the matter was scheduled for a written inquiry.
Notice of the inquiry was provided to an employee of the Public Body (the Affected
Party) whose personal information is contained in the records at issue. The Applicant and
the Public Body provided both initial and rebuttal submissions. The Affected Party’s
submissions were accepted in camera.

1. RECORDS AT ISSUE
[para 5] The following records are at issue:
1. A settlement agreement between an employee of the Public Body and the Public
Body

2. An affidavit of execution
3. Anemployee’s letter of resignation



4. Statements and invoices from the firm Neuman Thompson
5. Statements and invoices from the firm Brownlee LLP

111, ISSUES

Issue A: Does section 17 of the Act (personal information) apply to the
records/information?

Issue B: Did the Public Body properly apply section 27(1) of the Act
(privileged information) to the records/information?

IV.  DISCUSSION OF ISSUES

Issue A: Does section 17 of the Act (personal information) apply to the
records/information?

[para 6] Section 17 (1) requires the head of a public body to refuse to disclose a
third party’s personal information if the disclosure would be an unreasonable invasion of
the third party’s personal privacy. However, this provision cannot be read in isolation.
Section 17 (2) establishes situations in which disclosure is not an unreasonable invasion
of privacy, while section 17(3)and (4) describe the situations in which disclosure of
personal information is presumed to be an unreasonable invasion of privacy. Section
17(5) is a non-exhaustive list of criteria for the head of a public to weigh when
determining whether disclosure of personal information is an unreasonable invasion of a
third party’s personal privacy.

[para 7] Personal information is defined in the Act. Section 1(n) states:

1 Inthis Act,
(n) “personal information” means recorded information about an
identifiable individual, including

Q) the individual’s name, home or business address or home
or business telephone number,

(i) the individual’s race, national or ethnic origin, colour or
religious or political beliefs or associations,

(iii)  the individual’s age, sex, marital status or family status,

(iv)  anidentifying number, symbol or other particular assigned
to the individual,

(V) the individual’s fingerprints, other biometric information,
blood type, genetic information or inheritable
characteristics,

(vi)  information about the individual’s health and health care
history, including information about a physical or mental
disability,



(vit)  information about the individual’s educational, financial,
employment or criminal history, including criminal records
where a pardon has been given,

(viii) anyone else’s opinions about the individual, and

(ix)  theindividual’s personal views or opinions, except if they
are about someone else;

Personal information under the Act is not simply information about an identifiable
individual, but information about an identifiable individual that is recorded in some form.

[para 8] Section 17 states in part:

17(1) The head of a public body must refuse to disclose personal information to
an applicant if the disclosure would be an unreasonable invasion of a third
party’s personal privacy.

(2) A disclosure of personal information is not an unreasonable invasion of a
third party’s personal privacy if

(@) the third party has, in the prescribed manner, consented to or
requested the disclosure...

(©) an Act of Alberta or Canada authorizes or requires the disclosure,

(e) the information is about the third party’s classification, salary
range, discretionary benefits or employment responsibilities as an
officer, employee or member of a public body or as a member of
the staff of a member of the Executive Council...

(h) the disclosure reveals details of a discretionary benefit of a
financial nature granted to the third party by a public body...

(4) A disclosure of personal information is presumed to be an unreasonable
invasion of a third party’s personal privacy if...

€)) the personal information relates to a medical, psychiatric
or psychological history, diagnosis, condition, treatment or
evaluation,
(d) the personal information relates to employment or
educational history...
(9) the personal information consists of the third party’s name
when
Q) it appears with other personal information about
the third party, or
(i) the disclosure of the name itself would reveal
personal information about the third party...

(5) In determining under subsections (1) and (4) whether a disclosure of personal
information constitutes an unreasonable invasion of a third party’s personal



privacy, the head of a public body must consider all the relevant circumstances,
including whether

(@) the disclosure is desirable for the purpose of subjecting the
activities of the Government of Alberta or a public body to public
scrutiny...

(e) the third party will be exposed unfairly to financial or other harm,

() the personal information has been supplied in confidence,

()  the personal information is likely to be inaccurate or unreliable,

(h) the disclosure may unfairly damage the reputation of any person
referred to in the record requested by the applicant ...

[para 9] As noted above, the Public Body withheld the development officer’s letter
of resignation and the settlement agreement on the basis that that it would be an
unreasonable invasion of a third party’s personal privacy to disclose these records to the
Applicant.

[para 10] The Applicant argues that the personal information contained in the letter
of resignation and the settlement agreement is personal information to which section
17(2)(h) applies. He therefore argues that it would not be an unreasonable invasion of
personal privacy to disclose this information. In the alternative, he argues that disclosure
of the letter of resignation and settlement agreement is desirable as it would subject the
activities of the Public Body to public scrutiny within the meaning of section 17(5).

[para 11] The Public Body argues that section 17(4)(d) applies to the personal
information contained in the letter of resignation. It notes that it considered the provisions
of section 17(5)(e),(f), and (h) when making its decision to withhold the records under
section 17(1). It further argues that the criteria set out in Order 97-002 for determining
when personal information should be subject to public scrutiny are not met.

[para 12] Section 17 does not say that a public body is never allowed to disclose
third party personal information. It is only when the disclosure of personal information
would be an unreasonable invasion of a third party’s personal privacy that a public body
must refuse to disclose the information to an applicant under section 17(1). Section 17(2)
establishes that disclosing certain kinds of personal information is not an unreasonable
invasion of personal privacy.

[para 13] When the specific types of personal information set out in section 17(4)
are involved, disclosure is presumed to be an unreasonable invasion of a third party’s
personal privacy. To determine whether disclosure would be an unreasonable invasion of
the personal privacy of a third party, a public body must consider and weigh all relevant
circumstances under section 17(5). In University of Alberta v. Pylypiuk, 2002 ABQB 22,
the Court commented on the interpretation of what is now section 17. The Court said:

In interpreting how these sections work together, the Commissioner noted that s. 16(4) lists a set
of circumstances where disclosure of a Affected party’s personal information is presumed to be an
unreasonable invasion of a Affected party’s personal privacy. Then, according to the



Commissioner, the relevant circumstances listed in s. 16(5), and any other relevant factors, are
factors that must be weighed either in favour of or against disclosure of personal information once
it has been determined that the information comes within s. 16(1) and (4). In my opinion, that is a
reasonable and correct interpretation of those provisions in s. 16. Once it is determined that the
criteria in s. 16(4) is (sic) met, the presumption is that disclosure will be an unreasonable invasion
of personal privacy, subject to the other factors to be considered in s. 16(5). The factors in s. 16(5)
must then be weighed against the presumption in s. 16(4).

[para 14] | will therefore consider whether the settlement agreement and letter of
resignation contain the personal information of the Affected Party. If | find that these
records do contain the Affected Party’s personal information, | will consider whether
disclosing this information would be an unreasonable invasion of the Affected Party’s
personal privacy.

The Settlement Agreement

[para 15] The Public Body withheld the settlement agreement not only on the basis
of privilege, but because it takes the position that it is properly withheld under section 17.

[para 16] The Applicant argues that the settlement agreement contains information
about discretionary benefits within the meaning of section 17(2)(h) and should be
disclosed so that it may be subjected to public scrutiny.

[para 17] The Affected Party argues that disclosure of this record would be an
unreasonable invasion of personal privacy.

[para 18] | find that both subsections 17(2)(e) and (h) are relevant to portions of the
settlement agreement, for the reasons that follow.

[para 19] In Order 2001-020, the former Commissioner said:

“Discretionary benefits” is not a defined term in the Act. | have not previously considered the
meaning of this phrase in section 16(2)(e).

In Order 98-014, | said that a “benefit” means, among other things, a favorable or helpful factor or
circumstance, or an advantage. The Dictionary of Canadian Law (2" Edition) defines benefit as:
“3. Compensation or an indemnity paid in money, financial assistance or services.” Both
definitions suggest that a “benefit” can run the gamut from the purely discretionary (that, is,
gratuitous) to being required by law.

In Orders 98-014 and 98-018, | considered the general meaning of the word “discretionary.” |
found that, in the simplest terms, “discretionary’” means that a decision-maker has a choice as to
whether, or how, to exercise a power.

I turn now to the use of the phrase “discretionary benefit” in the context of section 16(2)(e) of the
Act. One of the purposes of section 16(2)(e) is to allow the release of information about the
employment benefits and responsibilities of public employees, allowing a degree of transparency
in relation to the compensation and benefits provided to public employees. The general reference
to “benefits” rather than to specific identified benefits in section 16(2)(e) indicates that the
legislative intention was to capture a range of discretionary benefits that flow from the



employment relationship. I think that the Legislature contemplated that precise sums and details of
this particular benefit could be disclosed under 16(2)(e) for the following reasons.

A severance package is an employment-related “benefit” for the purposes of section 16(2)(e) of
the Act. Severance is a beneficial payment or an advantage that flows from the employment
relationship to the employee, whether or not it is actually paid before the relationship formally
ends, and whether or not it is required by law.

A severance package is also a “discretionary” benefit because the City exercised its discretion to
negotiate mutually acceptable compensation with each third party. This creates the necessary
element of a degree of discretion. Therefore, | am satisfied that the severance package of each of
the third parties, formalized in the records, is a discretionary benefit for the purposes of section
16(2)(e).

The former Commissioner defined “discretionary benefits” within the meaning of section
16(2)(e), (now 17(2)(e)), as benefits flowing from the employment relationship which an
employer has discretion to provide. He found that a public body’s ability to negotiate
benefits was evidence that the benefit provided by the public body is discretionary.

[para 20] | agree with the former Commissioner that a “discretionary benefit” is one
that the provider of the benefit has discretion to provide. However, section 17(2)(e)
applies to personal information about a third party’s “discretionary benefits as an officer,
employee, or member of a public body”. The purpose of this provision is, in part, to
ensure that public bodies are accountable to the public in the manner in which they apply
their discretion to compensate or reward officers, employees, and members. The
legislature determined that this goal was significant enough to warrant disclosing limited
and specific personal information of officers, employees, and members of public bodies.
In my view, the phrase “as an officer, employee, or member” in subsection 17(2)(e)
qualifies “discretionary benefits” so that only discretionary benefits received by a third
party in the third party’s capacity as an officer, employee, or member of a public body are
captured by this provision. | find that this interpretation reflects the fact that “as”, due to
its position in the provision, most likely has the meaning of “in the capacity or form of”.

[para 21] There is no requirement in the provision that the discretionary benefit be
provided by a public body, as there is in subsection 17(2)(h); only that the discretionary
benefit be provided to an officer, employee, or member in their capacity as an officer,
employee, or member. Therefore, discretionary benefits for the purpose of subsection
17(2)(e) could be provided by an entity other than the employing public body.

[para 22] Interpreting subsection 17(2)(e) as applying to all discretionary benefits
“flowing” from the employment relationship may capture a broader range of
discretionary benefits than intended by the legislature. For example, it is common for
public bodies to provide insurance coverage on the employer’s plan to employees as a
benefit. This entitlement to insurance coverage is properly considered a discretionary
benefit, as the employer is not required to provide coverage but has discretion to
negotiate this benefit. However, if a third party who is an employee of a public body
qualifies for and receives insurance benefits under the plan from an insurer, the benefits
are provided to the third party, not in the third party’s capacity as an employee, but as an
insured who has met the conditions precedent in the insurance contract for the payment of



benefits. Consequently, even though there may be an element of discretion in the
payment of insurance benefits by an insurer, these benefits are not a discretionary benefit
provided to a third party “as an employee of a public body”.

[para 23] Section 17(2)(h) establishes that disclosure of personal information is not
an unreasonable invasion of a third party’s personal privacy if the disclosure reveals
details of a discretionary benefit of a financial nature that is granted to the third party by a
public body.

[para 24] The term “grant” has a range of meanings. The Canadian Oxford
Dictionary provides the following: “consent to fulfill (a request, wish, etc.,) allow, give
(rights, property etc.)”

[para 25] Black’s Law Dictionary 8" Edition offers the following definition of
“grant”:

1. To give or confer (something), with or without compensation... 2. To formerly transfer (real
property) by deed or other writing... 3. To permit or agree to... 4. To approve, warrant or order (a
request, motion, etc.)

These definitions suggest that the grantor has some power to decide whether it will grant
something or not. In the context of subsection 17(2)(h), it appears that “grant” means to
“give” or “confer” discretionary benefits of a financial nature, in situations where the
grantor is not required to give or confer these benefits, or to consent or agree to provide
them, but has discretion to do so.

[para 26] In Order F2005-016, the Commissioner said:

Section 17(2)(e) of the Act applies to discretionary benefits granted by a public body in an
employment context, and therefore applies in this case: see Order F2003-002. As the Third Party
is not performing the services as a person on his own account, section 17(2)(h) (disclosure of
personal information reveals details of a discretionary benefit of a financial nature granted to the
third party by a public body) does not apply.

In that case, the Commissioner found that the amount of severance paid to an employee
was a discretionary benefit within the meaning of section 17(2)(e). However, in that case,
the Commissioner was not dealing with a settlement agreement, but a provision in an
employment contract that provided a benefit in the event that employment terminated. |
agree with the Commissioner that a contractual provision providing for a discretionary
benefit to be paid to a third party in the third party’s capacity as an employee is a
discretionary benefit within the meaning of section 17(2)(e) and that that may include a
provision in an employment contract requiring payment of severance in certain
circumstances. However, a settlement provided by a public body to a third party who is a
former employee in order to settle an employment related dispute or lawsuit does not fall
under section 17(2)(e), as the settlement is not being provided to the third party in the
third party’s capacity as an employee, but as a former employee, litigant, or potential
litigant.



[para 27] In my view, discretionary payments provided by public bodies to a third
party in a capacity other than that of employee fall under subsection 17(2)(h). The phrase
“discretionary benefit of a financial nature granted to a third party” is broad enough to
capture settlements. Settlement payments are given or conferred at discretion in order to
resolve issues and to avoid the court process. As Black’s Law Dictionary points out, a
grant may be made with or without an expectation of compensation for the grant. Further,
the term benefit can mean advantage or gain, but it can also mean compensation or
consideration. Therefore, the fact that a public body negotiates the withdrawal of a legal
action as consideration for providing a financial settlement does not remove the payment
from the scope of subsection 17(2)(h).

[para 28] The purpose of subsection 17(2)(h) is to ensure that the presence of
personal information in a record does not prevent a public body from being accountable
for the discretionary payments it makes to third parties. Interpreting this provision as
encompassing settlements aligns with this objective and ensures that an area in which
public bodies have discretion to expend public funds is subject to public scrutiny.

[para 29] If disclosure “reveals details of a discretionary benefit of a financial nature
granted to the third party by a public body” then disclosure of personal information is not
an unreasonable invasion of the third party’s personal privacy. The next question to
address is what constitutes “details” for the purposes of the provision. Given that the
discretionary benefit must be of a financial nature, be granted to a third party and be
granted by a public body for the provision to apply to the information, and given that the
purpose of this provision is to ensure that discretionary grants of financial benefits are
subject to public scrutiny, | find that “details” in this provision would necessarily include:
the name of the recipient of the benefit, the reason for providing the benefit to the
recipient, any consideration received by the recipient in exchange for granting the benefit,
and personal information relating to the public body’s act of granting the benefit. This
interpretation is in keeping with the purpose of the provision, which is to ensure the
accountability of public bodies in relation to the public funds they expend. Section
17(2)(h) recognizes that accountability would not be achieved by merely disclosing that a
public body paid a certain amount to a third party. Rather, details of the benefit, such as
the reasons for it and whether it was duly given, must necessarily also be included to
ensure transparency and accountability.

[para 30] In relation to section 17(2), the Public Body argues:

This agreement section 14 explicitly states we would keep this agreement confidential therefore
we understand that consent under the FOIP 17(2) provision would not be provided by the third

party...

I understand the Public Body to argue that as the settlement agreement contains a clause
requiring the parties to keep the agreement confidential, that section 17(2) does not apply.
However, the consent of a third party to disclosure is only relevant to section 17(2)(a). If
another provision in section 17(2) applies to personal information, then the consent of a
third party is not required to disclose that personal information.



[para 31] I will therefore consider whether the settlement agreement contains
personal information about discretionary benefits within the meaning of section 17(2).

[para 32] Clause 3, which addresses vacation benefits, consists of information about
discretionary benefits to which the Affected Party is entitled as an employee of the Public
Body. I find that this information is information falling under section 17(2)(e), as the
public body, as employer, has discretion to negotiate vacation benefits and these benefits
were provided to the third party in the third party’s capacity as an employee of the public
body. I therefore find that it would not be an unreasonable invasion of personal privacy to
disclose this clause.

[para 33] Clause 4, with the exception of the portion of a sentence beginning after
“premiums” in line 5, and continuing until the word “or” in line 7 of the clause, is
information about an allowance provided by the employer. | find that this information
amounts to details of a discretionary benefit granted to the Affected Party by the Public
Body within the meaning of section 17(2)(h), but is not a benefit that the Affected Party
would receive “as an employee of the Public Body” as set out in section 17(2)(e). I find
that this allowance is properly characterized as a discretionary benefit of a financial
nature granted to the third party by the Public Body. | therefore find that the information
in Clause 4, as described above, is personal information falling under subsection 17(2)(h)
and that it would not be an unreasonable invasion of personal privacy to disclose this
clause, with the exception of the information I identified in lines 5, 6 and 7.
Consequently, it is not an unreasonable invasion of the Affected Party’s personal privacy
to disclose details of this discretionary benefit.

[para 34] In addition, | find that the title line and the names of the parties at the top
of the first page and the first, third and fourth sentences of the preamble contain
information that constitutes details of the discretionary benefit referred to in clause 4
within the meaning of section 17(2)(h), as this information details to whom the
discretionary benefit is to be given and the reasons for the payment.

[para 35] Clause 7 contains details about the discretionary financial benefit referred
to in clause 4 of the settlement agreement and how it is to be provided and why. | find
that clause 7 is personal information falling under section 17(2)(h).

[para 36] Clause 9 contains details of the consideration received by the Public Body
for the discretionary financial benefit it provided under clause 4. Consequently, I find that
clause 9 is personal information falling under section 17(2)(h), but for the last sentence.

[para 37] Like clause 9, clauses 10 and 13 contain details about the consideration
received by the Public Body for providing the discretionary benefit under clause 4.

[para 38] Clause 12 does not contain personal information.
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[para 39] Clause 20, except for the last sentence, does not contain the personal
information of the Affected Party. It would therefore not be an unreasonable invasion of
personal privacy to disclose this clause.

[para 40] The date line does not contain recorded information about the Affected
Party as an identifiable individual. Consequently, the date line does not contain personal
information and cannot be withheld under section 17. Alternatively, if the date line is to
be considered personal information, to the extent that it reveals the date that the
Affected Party signed the settlement with the Public Body, | find that it would be
personal information falling under subsection 17(2)(h) as it constitutes an essential detail
of a discretionary benefit of a discretionary nature, as it reveals the effective date of the
settlement.

[para 41] | find that the signatures of the Affected Party and the officials of the
Public Body are personal information falling under subsection 17(2)(h), as disclosure of
this personal information reveals details about the benefit referred to in clause 4 of the
settlement agreement. In particular, this information provides details about the recipient
of the benefit, the officials of the public body who authorized the benefit, and the fact that
the agreement to provide the benefit between the public body and the third party has been
executed.

[para 42] The remainder of the record is personal information about the Affected
Party, with the exception of the signature of a witness.

[para 43] | find that as the Affected Party’s name appears in the remainder of the
record with other recorded information about the Affected Party, that the Affected Party’s
name is information to which section 17(4)(g) applies.

[para 44] Given that the Applicant requested the Affected Party’s severance package
specifically, severing the Affected Party’s name from the Affected Party’s other personal
information in the settlement agreement would not alter the fact that the remaining
personal information is about the Affected Party as an identifiable individual. In other
words, the Applicant would be able to associate the personal information in the record
with the Affected Party as an identifiable individual. Consequently, the presumption in
section 17(4)(g) applies to all the personal information of the Affected Party in the
settlement agreement, save for that information falling under section 17(2)(e) and (h),
which | have identified above. | do not find that any other provision of section 17(4)
applies to the personal information in the record.

[para 45] As | have found that section 17(4)(g) applies to the remaining personal
information of the Affected Party, | must determine, by weighing the factors under
section 17(5), whether it would be an unreasonable invasion of the Affected Party’s
personal privacy to disclose that information.

[para 46] The Applicant makes the following argument:
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The Applicant further submits that it is in the interests of all taxpayers of the County to understand
and appreciate how their tax dollars are spent...

Further, pursuant to section 17(5) of the Act, the disclosure of the letter of resignation of the
designated development officer and any related severance package is desirable for the purpose of
subjecting these activities of the county to the scrutiny of the constituents and taxpayers of the
County.

[para 47] The Public Body argues:

Further FOIP 17(5) was considered in our decision not disclose these document as an
unreasonable invasion of privacy such as (e)(f)(h): we maintain that harm could come to the
Affected party should the information, which was given in confidence, be provided to the
applicant.

[para 48] | understand the Public Body to argue that the subsections 17(5)(e)(f)(h)
apply to the information in the record because the settlement agreement contains a
confidentiality clause. Further, it argues that these factors weigh in favor of finding that
disclosure of the personal information in the records at issue would be an unreasonable
invasion of the Affected Party’s personal privacy.

[para 49] The Applicant argues that the municipality is accountable to taxpayers and
the electorate for the money it spends on severance packages for municipal officials. He
therefore reasons that disclosing the settlement agreement in its entirety will have the
effect of subjecting the activities of the municipality — in this case, its activity of
providing severance packages — to the scrutiny of taxpayers.

[para 50] A severance package is generally understood to be a financial payment or
payments made to an employee by an employer on termination of the employment
relationship. However, I have already found that personal information about discretionary
benefits paid to the Affected Party by the Public Body is subject to section 17(2). As
noted above, only that personal information of the Affected Party which is not about
discretionary benefits is being considered under section 17(5) in this Order. As the
personal information that is not subject to section 17(2) does not relate to payments or
benefits granted to the Affected Party, | do not find that disclosure of this personal
information is desirable for the purpose of subjecting the activities of the Public Body to
the public scrutiny of taxpayers.

[para 51] | do not find that the factors under section 17(5) argued by the Public
Body apply to the remaining personal information for the reasons that follow.

[para 52] In Order F2005-030, the Commissioner commented that information
negotiated between a public body and a third party is not information that has been
supplied to the public body by a third party.

Order 2000-005 held that, generally, information in an agreement that has been negotiated
between a third party and a public body is not information that has been supplied to a public body.
There are exceptions, where information supplied to the public body prior to or during
negotiations is contained in the agreement in a relatively unchanged state, or is immutable, or
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where disclosure of information in an agreement would permit an applicant to make an accurate
inference about information supplied to the public body during the negotiations (See Order 2000-
005 at para 85; see also an extensive discussion of this topic in British Columbia Order 03-15.)

As noted by the Public Body in its submissions, the settlement agreement contains a
confidentiality clause. This fact alone does not mean that the Affected Party supplied
personal information within the meaning of section 17(5)(f). Having reviewed the
agreement, | do not find that any of the information can be said to have been supplied by
the Affected Party in confidence or otherwise. Rather, it was negotiated by the parties and
cannot be said to have been supplied by one side or the other.

[para 53] As | understand the Public Body’s argument in relation to subsections
17(5)(e) and (h), it takes the position that if the Affected Party’s personal information is
disclosed, that this will contrary to clause 14 of the settlement agreement and the
Affected Party will be exposed unfairly to financial or other harm by virtue of disclosure
contrary to clause 14. Further, the Public Body argues that the reputations of any persons
referred to in the settlement agreement may be unfairly damaged by disclosure of
information in the settlement agreement.

[para 54] To establish that section 17(5)(e) applies, it must be established, on the
balance of probabilities, that the Affected party will be exposed to financial or other harm
if the personal information is disclosed and that this exposure would be unfair. The
Public Body and the Affected Party did not provide any evidence in support of the
contention that unfair exposure to financial or other harm will result if the personal
information in the settlement agreement is disclosed. | am not satisfied that disclosure of
the contents of the settlement agreement would result in unfair exposure to financial or
other harm to persons named in the settlement agreement. .

[para 55] For subsection 17(5)(h) to apply, it must be established on the balance of
probabilities that harm to the reputation of a person referred to in the record may result
from disclosure and that this harm would be unfair. The Public Body did not provide any
evidence to support the position that disclosure of the personal information in the record
might result in unfair damage to the reputations of persons referred to in the settlement
agreement. The contents of the settlement agreement do not persuade me that unfair
damage to the reputations of persons named in the agreement would result from
disclosure.

[para 56] | have already found that section 17(2) does not apply to the remaining
personal information of the Affected Party contained in the settlement agreement. | also
find that none of the factors set out in section 17(5) apply to the remaining personal
information of the Affected Party in the settlement agreement. Consequently, the
presumption in section 17(4)(g) that disclosure of the Affected Party’s personal
information would be an unreasonable invasion of personal privacy has not been rebutted
and the personal information that is not subject to section 17(2), as identified above,
should be withheld under section 17(1).

Affidavit of Execution

13



[para 57] Attached to the settlement agreement is a record entitled “Affidavit of
Execution”. This record serves to establish the validity of the settlement agreement. The
Affidavit of Execution contains the personal information of the Affected Party, a
Commissioner of Oaths, and a witness.

[para 58] | find that the personal information of the Affected Party in the Affidavit
of Execution is personal information falling under section 17(2)(h), as it provides details
about the eligibility of the Affected Party to enter the settlement agreement which granted
her a discretionary benefit. Disclosure of this detail confirms that the grant of the
discretionary benefit is valid, as the recipient has capacity to accept it.

[para 59] | find that the personal information of the Commissioner for Oaths
includes her name and appears with other personal information about her. Consequently,
it is personal information falling under section 17(4)(g). However, the Commissioner for
Oaths signed the record in her official capacity. In Order F2005-16, the Commissioner
said:

Finally, I come to the signatures of the other third parties. In the former Commissioner’s Order
2000-005 and subsequent Orders F2003-004 and F2004-022, a relevant circumstance under
section 17(5) that weighed in favour of disclosing personal information consisting of names and/or
signatures was whether individuals were acting in representative capacities. In those cases,
disclosure of the names and/or signatures was found to not be an unreasonable invasion of those
third parties’ personal privacy under section 17(1).

[para 110] Following Order 2000-005 and subsequent Orders, | find that the other third parties in
this case were acting in representative capacities. That relevant circumstance weighs in favour of
disclosing their personal information, consisting of their signatures.

In keeping with Order F2005-016, | find that the fact that the Commissioner for Oaths
signed in her official capacity is a factor that weighs in favor of disclosing this
information. I find that this factor outweighs the presumption in section 17(4)(g) and that
the personal information of the Commissioner for Oaths should be disclosed.

[para 60] The name of a third party witness appears on the settlement agreement
itself and on a document entitled “Affidavit of Execution”, which is an attachment to the
settlement agreement. The third party witness did not sign in an official capacity but in
the witness’s personal capacity. The record contains both the name and signature of the
witness, and the personal information of the witness if therefore personal information
falling under section 17(4)(g). | do not find that there are any factors under section 17(5)
that weigh in favor of disclosing the personal information of the witness.

[para 61] The Public Body must withhold the remainder of the Affected Party’s
personal information in the settlement agreement, including the name and signature of the

witness, as disclosing this information would be an unreasonable invasion of personal
privacy.

The Letter of Resignation
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[para 62] The letter contains the name of the Affected Party and the name appears
with other personal information of the Affected Party. Further, in the particular
circumstances of this case, neither the name nor the other personal information of the
Affected Party can be reasonably severed from the letter of resignation. Consequently, |
find that section 17(4)(g) applies to the personal information in the record.

[para 63] Both the Applicant and the Public Body made the same arguments in
relation to the letter of resignation

[para 64] The letter of resignation is not a severance package and does not contain
information about discretionary benefits. It contains the Affected Party’s personal reasons
for resigning from her employment. | do not find that section 17(5)(a) applies to any of
the information in the letter of resignation as it would not have the effect of subjecting the
activities of the Public Body to public scrutiny. I do not find that the Public Body has
established that subsections 17(5)(e), or (h) apply to this record, for the reasons set out
above.

[para 65] While the letter of resignation does not indicate that it is intended to be
confidential, the settlement agreement contains a confidentiality clause which would
extend to the letter of resignation. Further, the nature of the letter and its contents suggest
that its author supplied the personal information in the letter in confidence. I find that on
balance, section 17(5)(f) applies to this record and weighs against disclosure.

[para 66] | find that the Public Body must withhold the letter of resignation as
disclosing the personal information in this record would be an unreasonable invasion of
the Affected Party’s personal privacy.

Issue B: Did the Public Body properly apply section 27(1) of the Act
(privileged information) to the records/information?

[para 67] The Public Body withheld the settlement agreement under sections 27(1)
and (2). It withheld legal bills from the law firms Brownlee LLP and Neuman Thompson
under section 27(1).

[para 68] Section 27 authorizes a Public Body to withhold information that is the
subject of legal privilege. It states in part:

27(1) The head of a public body may refuse to disclose to an applicant

(@) information that is subject to any type of legal privilege, including
solicitor-client privilege or parliamentary privilege,

(b) information prepared by or for
0] the Minister of Justice and Attorney General,
(i) an agent or lawyer of the Minister of Justice and Attorney

General, or

(iii)  an agent or lawyer of a public body,
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in relation to a matter involving the provision of legal services
(© information in correspondence between
() the Minister of Justice and Attorney General,

(i) an agent or lawyer of the Minister of Justice and Attorney
General, or

(iii)  anagent or lawyer of a public body,

and any other person in relation to a matter involving the
provision of advice or other services by the Minister of Justice and Attorney
General or by the agent or lawyer.

(2) The head of a public body must refuse to disclose information described in
subsection (1)(a) that relates to a person other than a public body.

The Settlement Agreement

[para 69] Although the Public Body’s letter of June 15, 2006 advises the Applicant
that the settlement agreement was withheld on the basis of section 27, the Public Body
made no argument as to whether section 27 applied to the settlement agreement. Neither
the Applicant nor the Affected Party provided argument in relation to whether the
settlement agreement was properly withheld under section 27. However, as the provisions
of section 27(2) are mandatory and were raised by the Public Body in its initial response
to the Applicant, I will consider whether section 27 applies to the settlement agreement.

[para 70] It is unclear how the Public Body considered section 27 to apply to the
settlement agreement. It may be that because the record was drafted by legal counsel, it
considered the record to be subject to solicitor-client privilege.

[para 71] In Solosky v. The Queen, [1980] 1 S.C.R. 821, Dickson J. (as he then was)
confirmed the requirements of solicitor-client privilege:

...privilege can only be claimed document by document, with each document being required to

meet the criteria for the privilege—(i) a communication between solicitor and client; (ii) which

entails the seeking or giving of legal advice; and (iii) which is intended to be confidential by the
parties

A settlement agreement is not a communication between a solicitor and client nor does it
contain legal advice. Therefore, | find that the settlement agreement is not subject to
solicitor-client privilege.

[para 72] It is also possible that the Public Body considered the settlement

agreement to be subject to settlement negotiation privilege. In Order F2005-030, the
Commissioner said:
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It is well settled that the discussions leading up to a resolution of a dispute in the face of litigation
are privileged. In The Law of Evidence in Canada, cited above, the conditions that must be present
for settlement privilege to be recognized are stated in the following terms:

a) a litigious dispute must be in existence or within contemplation,

b) the communication must be made with the express or implied intention that it would
not be disclosed to the court in the event negotiations failed, and

c) the purpose of the communication must be to attempt to effect a settlement.

The purpose for this privilege that is most commonly recognized is that it promotes the settlement
of lawsuits.

[para 73] The law in Alberta is that the rationale protecting settlement
communications does not apply to settlement agreements. The purpose of the settlement
agreement is not to attempt to effect a settlement. Rather, it is the settlement itself. While
the communications leading up to the settlement agreement may be subject to settlement
negotiation privilege, the final agreement is not. This point is made by McMahon J. in
Western Canadian Place Ltd. v. Con-Force Products Ltd. [1998] A.J. No. 1295:

I am told that counsel have been able to find only one authority that dealt with a privilege claim to
the production of a settlement agreement itself. That is the case of Hudson Bay Mining &
Smelting Co. v. Fluor Daniel Wright [1997] 10 W.W.R. 622 (Man. Q.B.). In that case the plaintiff
sued two defendants and settled with one. The second defendant sought production of the
settlement agreement, documents reflecting the terms of the settlement and any releases. [After
noting that the applicants there did not seek disclosure of the communications and negotiations
leading up to the settlement, the Court held at p. 635:

The settlement agreement is relevant for the purposes of disclosure.
Relevance for the purpose of trial is for the trial judge. The settlement
agreement is not privileged. It is a concluded contract. It is to be
distinguished from settlement negotiations and communications.

Counsel have been unable to cite any cases where the settlement agreement was held to be
privileged from production.

I find that the settlement agreement is not subject to privilege.

[para 74] As the Public Body did not provide any evidence or argument in relation
to the application of section 27(1)(a) or (b) to the settlement agreement, | find that it
cannot rely on section 27 to withhold the settlement agreement. As the settlement

agreement is not privileged, I find that it is not required to withhold this record under
section 27(2).

[para 75] For these reasons, | find that the Public Body did not properly apply
section 27 to the settlement agreement.

Legal Bills

[para 76] The Applicant argues that the invoices or statements of law firms are not
subject to solicitor-client privilege and are not protected from disclosure by section 27(1)
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of the Act. He argues that Bank of Montreal v. Lysyk 2003 ABQB 200 supports his
position. In addition, he argues that disclosure of the bills would enable taxpayers to
understand and appreciate how their tax dollars are spent.

[para 77] The Public Body argues that only the amounts paid should be disclosed,
but not the work done. Further, it submits that it has made cheque stubs and payment
summaries available to the Applicant.

[para 78] In Lysyk, the Court said:

The law of solicitor-client privilege as it relates to the distinction between privileged consultations
on the one hand and non-privileged acts and facts on the other has been fairly well defined in
Canada. So, for example, it is settled that the amount of a law firm’s bill to its client is not
privileged, but that the information provided to the client concerning the work done to earn the bill
is privileged

However, the Court in Lysyk did not have the advantage of reviewing Maranda v.
Richer, [2003] 3 S.C.R. 193, a decision of the Supreme Court of Canada. In that decision,
Lebel J., writing for the majority, concluded:

However, the distinction does not justify entirely separating the payment of a lawyer’s bill of
account, which is characterized as a fact, from acts of communication, which are regarded as the
only real subject of the privilege. Sopinka, Lederman and Bryant, supra, highlighted the fineness
of that distinction and the risk of eroding privilege that is inherent in using it (at p. 734, §14.53):

The distinction between “fact” and “communication” is often a difficult one and the courts should
be wary of drawing the line too fine lest the privilege be seriously emasculated.

While this distinction in respect of lawyers’ fees may be attractive as a matter of pure logic, it is
not an accurate reflection of the nature of the relationship in question. As this Court observed in
Mierzwinski, there may be widely varying aspects to a professional relationship between solicitor
and client. Issues relating to the calculation and payment of fees constitute an important element
of that relationship for both parties. The fact that such issues are present frequently necessitates a
discussion of the nature of the services and the manner in which they will be performed. The
legislation and codes of professional ethics that govern the members of law societies in Canada
include often complex mechanisms for defining the obligations and rights of the parties in this
respect. The applicable legislation and regulations include strict rules regarding accounting and
record-keeping, an obligation to submit detailed accounts to the client, and mechanisms for
resolving disputes that arise in that respect (Act respecting the Barreau du Québec, R.S.Q., ¢. B-1,
s. 75; By-law respecting accounting and trust accounts of advocates, R.R.Q. 1981, c. B-1, . 3;
Code of ethics of advocates, R.R.Q. 1981, ¢. B-1, r. 1, ss. 3.03.03 and 3.08.05; Regulation
respecting the conciliation and arbitration procedure for the accounts of advocates, (1994) 126
0O.G. I1, 4691). The existence of the fact consisting of the bill of account and its payment arises
out of the solicitor-client relationship and of what transpires within it. That fact is connected to
that relationship, and must be regarded, as a general rule, as one of its elements.

In law, when authorization is sought for a search of a lawyer’s office, the fact consisting of the
amount of the fees must be regarded, in itself, as information that is, as a general rule, protected by
solicitor-client privilege. While that presumption does not create a new category of privileged
information, it will provide necessary guidance concerning the methods by which effect is given to
solicitor-client privilege, which, it will be recalled, is a class privilege. Because of the difficulties
inherent in determining the extent to which the information contained in lawyers’ bills of account
is neutral information, and the importance of the constitutional values that disclosing it would
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endanger, recognizing a presumption that such information falls prima facie within the privileged
category will better ensure that the objectives of this time-honoured privilege are achieved. That
presumption is also more consistent with the aim of keeping impairments of solicitor-client
privilege to a minimum, which this Court forcefully stated even more recently in McClure, supra,
at paras. 4-5.

[para 79] In other words, the Supreme Court of Canada found that there is a
presumption that lawyers’ bills of account are subject to solicitor-client privilege because
they arise from the solicitor-client relationship.

[para 80] In Ontario (Ministry of the Attorney General) v. Mitchinson (2004), 239
D.L.R. (4th) 704 Carnwath J. speaking for the Divisional Court noted that Maranda
addresses the situation in which a search warrant was executed at a lawyer’s office as part
of a criminal investigation. The Court also noted that the presumption of privilege is
rebuttable and said:

It can be argued that the conclusions of LeBel J. in Maranda must be confined to situations where
the information sought is as a result of an application for search and seizure by the Crown in
pursuing a criminal prosecution. It can also be argued that LeBel J.’s conclusions extend to every
instance where there is a solicitor-client relationship. However, in either instance, | find it open to
the court to rebut the presumption identified by LeBel J. and to conclude, in certain circumstances,
that the gross amount of a lawyer’s account is neutral information not subject to solicitor-client
privilege.

The Divisional Court upheld a decision of the Ontario Office of the Information and
Privacy Commissioner to order disclosure of the global amounts of fees paid to four
lawyers for legal services provided to Paul Bernardo, as disclosing this information
would not reveal privileged information.

[para 81] In Ontario (Ministry of the Attorney General) v. Ontario (Assistant
Information and Privacy Commissioner) (2005), 251 D.L.R. (4th) 65, the Ontario Court
of Appeal dismissed the Attorney General’s appeal of the Divisional Court’s decision in
Mitchinson. The Court adopted the following approach to determining when legal fees
are protected by privilege:

We are in substantial agreement with the reasons of Carnwath J. Assuming that Maranda v.
LeBlanc, supra, at paras. 31-33 holds that information as to the amount of a lawyer’s fees is
presumptively sheltered under the client/solicitor privilege in all contexts, Maranda also clearly
accepts that the presumption can be rebutted. The presumption will be rebutted if it is determined
that disclosure of the amount paid will not violate the confidentiality of the client/solicitor
relationship by revealing directly or indirectly any communication protected by the privilege.

Maranda arose in the context of a challenge to a search warrant issued in a criminal investigation.
The court stresses the importance of the client/solicitor privilege in the criminal law context and
the strength of the presumption that information relating to elements of that relationship should be
treated as protected by the privilege in circumstances where the information is sought to further a
criminal investigation that targets the client.

While we think the context in which information is sought may be relevant to whether it is

protected by the client/solicitor privilege, we accept for the purposes of this appeal, that in the
present context one should begin from the premise that information as to the amount of fees paid
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is presumptively protected by the privilege. The onus lies on the requester to rebut that
presumption.

The presumption will be rebutted if there is no reasonable possibility that disclosure of the amount
of the fees paid will directly or indirectly reveal any communication protected by the privilege. In
determining whether disclosure of the amount paid could compromise the communications
protected by the privilege, we adopt the approach in Legal Services Society v. Information and
Privacy Commissioner of British Columbia 2003 BCCA 278, 226 D.L.R. (4") 20 at 43-44
(B.C.C.A)). If there is a reasonable possibility that the assiduous inquirer, aware of background
information available to the public, could use the information requested concerning the amount of
fees paid to deduce or otherwise acquire communications protected by the privilege, then the
information is protected by the client/solicitor privilege and cannot be disclosed. If the requester
satisfies the IPC that no such reasonable possibility exists, information as to the amount of fees
paid is properly characterized as neutral and disclosable without impinging on the client/solicitor
privilege. Whether it is ultimately disclosed by the IPC will, of course, depend on the operation of
the entire Act.

We see no reasonable possibility that any client/solicitor communication could be revealed to
anyone by the information that the IPC ordered disclosed pursuant to the two requests in issue on
this appeal. The only thing that the assiduous reader could glean from the information would be a
rough estimate of the total number of hours spent by the solicitors on behalf of their clients. In
some circumstances, this information might somehow reveal client/solicitor communications. We
see no realistic possibility that it can do so in this case. For example, having regard to the
information ordered disclosed in PO-1952, we see no possibility that an educated guess as to the
amount of hours spent by the lawyers on the appeal could somehow reveal anything about the
communications between Bernardo and his lawyers concerning the appeal.

The Divisional Court did not err in holding that the IPC correctly concluded that the information
ordered disclosed was not subject to client/solicitor privilege.

[para 82] Similarly, in Ontario (Attorney General) v. Ontario (Information and
Privacy Commissioner), [2007] O.J. No. 2769, the Ontario Divisional Court upheld the
decision of the Office of the Ontario Information and Privacy Commissioner to order
disclosure of the total lines on legal bills paid by the Ministry of Community and Social
Services in relation to two civil actions.

[para 83] The case law establishes that lawyers’ bills of account are presumed to be
subject to solicitor-client privilege. However, the presumption is rebuttable. In an access
request, the burden lies on the applicant to rebut the presumption. To determine whether
the presumption is rebutted in this case, | will apply the test adopted by the British
Columbia Court of Appeal in Legal Services Society v. British Columbia (Information
and Privacy Commissioner),14 B.C.L.R. (4th) 67, and adopted by the Ontario Court of
Appeal in Ontario (Ministry of the Attorney General): Is there a reasonable possibility
that the assiduous inquirer, aware of background information available to the public,
could use the information requested concerning the amount of fees paid to deduce or
otherwise acquire communications protected by the privilege? If so, then the information
is protected by solicitor-client privilege.

[para 84] While the burden of proof lies on the Applicant, an applicant is at a

disadvantage in making arguments or presenting evidence in relation to records he or she
is unable to see. I will therefore consider the evidence of the bills of account to determine
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whether the information the Applicant requested could enable him to acquire
communications protected by privilege or is neutral information that would not.

[para 85] As noted above, the Applicant argues that lawyers’ bills of account are not
privileged and should be disclosed for the benefit of taxpayers. The Applicant did not
provide any specific argument as to whether disclosing portions of the bills would not
reveal information that is subject to solicitor-client privilege. However, as noted above,
an applicant is rarely in a position to make specific arguments in favour of disclosure of
records when the applicant is unaware of their contents. | will therefore consider the
evidence of the records themselves and the evidence of the Public Body in determining
whether the burden of proof has been met.

[para 86] The Public Body advises that it would disclose cheque stubs and payment
summaries to the Applicant but would not disclose information that would reveal the
services provided by the lawyer. The Public Body also notes that revealing the summaries
of services provided could reveal confidential information including confidential personal
information. From its arguments, | infer that the Public Body waives any privilege in
relation to the amounts paid, but exercises its discretion to withhold information that
would reveal the legal services provided.

[para 87] The bills of account contain the following information:

A description of the legal advice or service provided

The date, or time and date, the legal advice or service was provided
A breakdown of the fees

The identity of the service provider

The total amount billed

agrownE

[para 88] | find that disclosing the description of the legal advice or service provided
would enable the “assiduous inquirer” envisioned by the Ontario and British Columbia
Courts of Appeal to determine what legal advice was provided and therefore, to learn
communications protected by solicitor-client privilege.

[para 89] Disclosing the dates, or times and dates, that legal advice or services were
provided could also enable an individual to ascertain privileged communications. For
example, knowing the number of hours spent by a lawyer on a certain date combined
with disbursal amount information could enable an individual to determine that an expert
had been retained. Alternatively, learning the dates that advice was given, coupled with
knowledge of key events in litigation, could enable an individual to determine the subject
matter of legal advice.

[para 90] Similarly, a breakdown of each fee could also reveal the legal advice or
services provided, as this breakdown may indicate whether the advice or service was
provided by a lawyer or by someone acting on behalf of the lawyer. The position or
occupation of the person providing the service can often reveal the nature of the service.
Fee breakdowns can also indicate the amounts of disbursements, from which an
individual could determine what the disbursement was for.
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[para 91] Disclosing the identity of the person providing advice could also reveal
the nature of the advice provided. For example, if a particular lawyer is known for
handling certain types of matters, the lawyer’s name on the file could reveal the nature of
the advice given. If a paralegal provides service, this information may indicate the nature
of the service or the document prepared.

[para 92] Having reviewed the information in the bills of account, | am satisfied that
disclosing a description of the legal advice or service provided, the date, or time and date,
a breakdown of the fees and the identity of the service providers, would, in this case,
reveal information that would enable the Applicant to learn privileged communications.

[para 93] The Public Body is prepared to disclose cheque stubs and payment
summaries to the Applicant. As a result, | find that any solicitor-client privilege attaching
to the amounts billed has been waived. In any event, | do not find that the total amounts
billed would reveal information protected by solicitor-client privilege. I also find that the
letterhead of the billing law firms would not disclose privileged information, as the
Public Body has confirmed to the Applicant that it received legal services from and has
been billed by these law firms.

[para 94] | find that the Public Body properly exercised its discretion when it
decided to withhold the lawyers’ bills of account, other than the total amounts billed. The
Public Body chose to withhold information in these records to protect information it
wished to keep confidential. In my view, that is an appropriate purpose for exercising
discretion under section 27.

V. ORDER
[para 95] I make this Order under section 72 of the Act.
[para 96] | order the Public Body to disclose the following information from the

Settlement Agreement:

1. the title of the settlement agreement, the names of the parties as they appear at the
top of page 1, as this personal information falls under section 17(2)(h)

2. lines 1, 3 and 4 of the preamble, as these lines are personal information falling
under section 17(2)(h)

3. clause 3 as this contains personal information within the meaning of section
17(2)(e)

4. clause 4, with the exception of the portion of a sentence beginning after

“premiums” in line 5, and continuing to line 7, as this is personal information
about discretionary benefits under section 17(2)(h)

22



5. clause 7, as the personal information in this clause may be characterized as details
about a discretionary benefit of a financial nature granted by the Public Body

6. clause 9, with the exception of the last sentence, as the personal information in
this clause may be characterized as details about a discretionary benefit of a
financial nature granted by the Public Body

7. clause 10, as the personal information in this clause may be characterized as
details about a discretionary benefit of a financial nature granted by the Public
Body

8. clause 12, as this clause does not contain recorded information about the Affected
Party as an identifiable individual and is therefore not the personal information of
the Affected Party

9. clause 13, as the personal information in this clause may be characterized as
details about a discretionary benefit of a financial nature granted by the Public
Body

10. clause 20, as this clause does not contain recorded information about the Affected
Party as an identifiable individual

11. the date line of the settlement agreement, as this does not contain recorded
information about the Affected Party as an identifiable individual

12. the signatures of the parties to the agreement, other than the witness, as this
personal information falls under section 17(2)(h)

13. the affidavit of execution, except for the name of the witness, as this personal
information falls under section 17(2)(h)

[para 97] | order the Public Body to withhold the remaining personal information of
the Affected Party and the witness to the agreement as described in the Order.

[para 98] | order the Public Body to disclose the affidavit of execution, but for the
name and signature of the witness.

[para 99] I confirm the decision of the Public Body to withhold the letter of
resignation.

[para 100] | order the Public Body to disclose to the Applicant the letterhead and the
total line of each bill of account.
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[para 101] | further order the Public Body to notify me, in writing, within 50 days of
receiving a copy of this Order that it has complied with the Order.

Teresa Cunningham
Adjudicator
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