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The Complaint

On September 30, 1998, the Office of the Information and Privacy Commissioner received a privacy
complaint concerning Human Resources and Employment, formerly known as Alberta Family and Social
Services (the “Public Body”).    

In the letter to the Commissioner, the Complainant alleged that the Public Body breached the Freedom of
Information and Protection of Privacy Act (the “FOIP Act”) when it:

1.  Failed to provide the information to which the Complainant was seeking access.

2. Used the Complainant’s personal information in making a decision that directly affected the
Complainant, but did not retain the personal information used so that the Complainant might have the
opportunity to obtain access to it.

3.  Disclosed the Complainant’s personal information to a third party.

Under section 51(1)(a) of the FOIP Act, the Commissioner may conduct investigations to ensure
compliance with any provision of this Act. In addition, section 51(2)(e) of the FOIP Act states:

51(2)  Without limiting subsection (1), the Commissioner may investigate and attempt to resolve
complaints that

(e)  personal information has been collected, used or disclosed by a public body in violation of
Part 2.

Accordingly, the Commissioner assigned me to investigate the Complainant’s allegations.  This report
outlines my findings and recommendations.

Background

The Complainant was a client of a District Office in Calgary (the “District Office”).    During 1996, the
Complainant was eligible for benefits under the Supports for Independence program.

On February 2, 1996, a Financial Benefits Worker from the District Office issued a “Record of Debt” that
indicated the Complainant owed the Public Body a total of $4,766.00 in overpayments.  
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A second “Record of Debt” was issued to the Complainant on June 19, 1996 indicating that the amount
owing to the Public Body had been revised to $6,022.00.

Subsequently, the Complainant declared bankruptcy and the outstanding debt to the Public Body was
written off as part of the Complainant’s bankruptcy claim.

Issues

The issues before this investigation are:

1. Did the Public Body respond to the Complainant’s request for access as set out in section 9(1) of the
FOIP Act?

2. Did the Public Body retain the Complainant’s personal information in accordance with section 34 of
the FOIP Act?

3. Did the Public Body disclose the Complainant’s personal information in violation of Part 2 of the
FOIP Act?

4. Did the Public Body make reasonable efforts to protect the Complainant’s personal information from
such risks as unauthorized disclosure (section 36 of the FOIP Act)?

Issue #1:  Did the Public Body respond to the Complainant’s request for access as set out in section
9(1) of the FOIP Act?

In the letter to the Commissioner, the Complainant wrote:

“Although requesting information time and time again, my request has been ignored.  At this
point in time, I can safely say my request has been refused…I have consistently been given the
run around and the strong advice to give up my quest”.

What information is the Complainant seeking?

The Complainant is seeking a breakdown on how the 1996 overpayments were calculated.

Although the outstanding debt was written off, the Complainant wants to “set the record straight”.  The
Complainant believes the overpayments were calculated incorrectly, and has difficulty in understanding
how the Public Body arrived at the overpayments given the information provided by the Complainant to
the Financial Benefits Worker.

What is an overpayment?

Benefits are paid to clients in advance at the beginning of each month.  The benefits paid to clients vary
dependent upon various factors such as the client’s income, employment category (is the client
employable, handicapped, etc.) and the client’s needs (number of dependents, marital status, etc.).  

Overpayments arise when a client receives benefits from the Public Body that the client is not eligible or
entitled to receive when the benefit was issued.  When an overpayment has been established, the client is
required to repay to the Public Body the amount of the overpayment.  In other words, an overpayment is a
debt that the client owes to the Public Body.
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Did the Public Body respond to the Complainant’s request for information in accordance with the
access provisions of the Freedom of Information and Protection of Privacy Act?

Section 9(1) of the FOIP Act states:

9(1)  The head of a public body must make every reasonable effort to assist applicants and to
respond to each applicant openly, accurately and completely.

During the investigation, I found that the Complainant had made a number of attempts to obtain access to
information on how the 1996 overpayments were calculated.  However, the Complainant did not submit a
request for access to information under the FOIP Act.   As the Public Body did not receive a formal
access application under the FOIP Act, a review to determine whether its response is in compliance with
the access provisions of the FOIP Act is not appropriate.

As a result, I recommended that the Complainant submit a formal access application under the FOIP Act.
The Complainant filed a formal access application to the Public Body in October 1998 for documents
relating to the 1996 overpayment information contained on the Complainant’s Supports for Independence
files.  The Public Body released records responsive to the Complainant’s access request on November 20,
1998.

The Complainant expressed concern that the records disclosed did not reveal how the 1996 overpayments
were specifically calculated. The Public Body’s FOIP Coordinator offered to meet with the Complainant
to discuss the overpayments.  However, given the Complainant’s experiences with the Public Body, the
Complainant preferred that the Office of the Information and Privacy Commissioner continue with its
investigation.

I personally reviewed all the documentation contained in the Complainant’s Support for Independence
files, and the records released by the Public Body in response to the Complainant’s access application
under the FOIP Act.  In my view, the Public Body has disclosed all records responsive to the
Complainant’s formal access application.  I believe the information that the Complainant is seeking does
not exist, and will discuss this matter further in my report.

I conclude that the Public Body responded to the Complainant’s formal access request as set out in
section 9(1) of the FOIP Act.  I do not believe that there would be any further gain or benefit for the
Complainant in pursuing this issue further.

Issue #2:  Did the Public Body Retain the Complainant’s Personal Information in Accordance with
Section 34 of the FOIP Act?

At the time of the Complainant’s access request, section 34 of the FOIP Act reads:

34 If an individual’s personal information will be used by a public body to make a decision that
directly affects the individual, the public body must

(a)  make every reasonable effort to ensure that the information is accurate and complete,
and 

(b) retain the personal information for at least one year after using it so that the individual
has a reasonable opportunity to obtain access to it.
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(note:  section 34 of the FOIP Act was amended effective May 19, 1999.  However, as the Complainant’s
access request and privacy complaint were made before the amendments came into force, the FOIP Act
prior to the amendments apply.)

What are the requirements under section 34?

In order for section 34 to apply, the following conditions must first be met:

1. that there be an individual’s personal information; and 

2. that the Public Body use that personal information to make a decision that directly affects that
individual.

If these two conditions are satisfied, section 34 imposes the following duties on a public body:
 
1. The Public Body must make every reasonable effort to ensure that the individual’s personal

information was accurate and complete (section 34(a)).

2. The Public Body must retain the individual’s personal information for at least one year after using it
so that the individual has a reasonable opportunity to obtain access to it (section 34(b)).

Is there an individual’s personal information?

“Personal information” is defined in section 1(1)(n) of the FOIP Act.  The relevant portions of section
1(1)(n) read:

1(1)(n)  “personal information” means recorded information about an identifiable individual,
including

(i)    the individual’s name, home or business address or home or business telephone
number,…

(vii)  information about the individual’s educational, financial, employment or criminal
history, …

The Complainant provided the Financial Benefits Worker with copies of bank statements, invoices,
cheques and handwritten notes regarding the Complainant’s income and expenditures.  I find that this
information is the Complainant’s personal information in accordance with section 1(1)(n) of the FOIP
Act.

Did the Public Body use the Complainant’s Personal Information in a Decision That Directly
Affected the Complainant?

The Public Body claimed that the overpayments charged to the Complainant in 1996 were determined
based on its review of the information provided by the Complainant to the Public Body.  

The information reviewed by the Public Body included bank statements, invoices, cheques, and notes
regarding the Complainant’s income and expenditures.  As noted earlier, this is the Complainant’s
personal information. 

Therefore, I conclude the Public Body used the Complainant’s personal information in a decision that
directly affected the Complainant.
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Did the Public Body make every reasonable effort to ensure that the Complainant’s personal
information was accurate and complete as required under section 34(a) of the FOIP Act?
 
The Record of Debt is a standard form completed by the Public Body whenever a debt owing to the
Public Body is identified.  Although the intent of the Record of Debt is to show how an overpayment was
calculated, I found that the Record of Debt form is not an easy document to read or understand.  

With respect to the two Records of Debt issued to the Complainant in 1996, I found that the benefits and
allowances that the Complainant received were itemized.  However, incomes that the Complainant
supposedly received were grouped into total amounts under one item headed as “other income”.  

The Records of Debt did not provide an explanation as to the basis of the totals recorded as “other
income”.  In addition, my review of the Complainant’s files failed to identify any record that showed
clearly how the figures for “other income” were derived.  

As the Financial Benefits Worker who was responsible for the 1996 overpayment calculations was not
available, I was unable to meet with this individual.  
 
I asked the Public Body to provide me with a detailed explanation as to how the 1996 overpayments were
calculated.  My request was forwarded to the District Office for reply.  Despite several exchanges of
correspondences and requests for clarification/information, the responses provided to my office did not
provide me with a clear understanding as to how the “other income” totals were determined.

Finally, through the assistance of the Public Body’s Freedom of Information and Privacy Branch, I met
with an employee of the Public Body’s Head Office Financial Accounting Unit (the “Employee”).  I
asked the Employee to review the Complainant’s files and, based on the information on the
Complainant’s files, to provide me with a breakdown as to how the 1996 overpayments were calculated.  

The Employee reviewed with me each of the documents provided by the Complainant to the Financial
Benefits Worker in 1996 i.e. bank statements, cheques, invoices, etc.  Through a number of discussions
and the exchange of correspondences over a period of several months, we re-constructed a breakdown of
the “other income” totals.  This information was provided to the Complainant.    

Based on the review conducted by the Employee, I am of the following opinion:

1. The Public Body may have made reasonable efforts to ensure that the Complainant’s personal
information was accurate when it made the decision regarding the 1996 overpayments – i.e.
requesting that the Complainant provide copies of the bank statements, income statements, etc. to
verify the Complainant’s income and expenses. 

2. However, I questioned the Public Body’s efforts in ensuring that the Complainant’s personal
information was complete.

In the Commissioner’s Order 98-002, he states:

[para 86]  The Concise Oxford Dictionary, Ninth Edition, defines… “complete” to mean, in part,
“having all its parts; entire; finished”.  Black’s Law Dictionary defines “complete” to mean, in
part, “including every item or element; without omissions or deficiencies; not lacking in any
element or particular”.   I accept those definitions for the purpose of interpreting section 34(a).

In order to determine the “other income” totals, the Financial Benefits Worker would have taken the
Complainant’s personal information and identified those specific data elements that qualified as
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“income”.  These would be added up to arrive at the “other income” totals that were recorded on the
Record of Debt forms.

Although copies of the Complainant’s bank statements, invoice statements, etc. were retained on the
Complainant’s files, there was no explanation as to how the information contained in these documentation
were used in the calculation of the figures recorded on the Record of Debt forms.

If the Complainant’s personal information was “complete”, it should have been easily discernible from a
review of the Complainant’s files as to the basis of “other income” totals.  However, the District Office
did not provide me with a detailed explanation as to how the “other income” totals were calculated.  It
took over 3 months for the Employee in the Public Body’s Head Office to account for each of the data
elements that comprised (or could have comprised) the “other income” totals. While our reconstruction
accounted for the majority of the income data elements, we were uncertain of a couple of the data
elements due to lack of supporting documentation.  

Given the amount of time and work required to re-construct this information, I conclude that the Public
Body did not make a reasonable effort to ensure that the Complainant’s personal information was
complete as required by section 34(a) of the FOIP Act.

Did the Public Body retain the Complainant’s Personal Information As Required by Section 34(b)
of the FOIP Act?

I reviewed the Complainant’s Support for Independence files.  Copies of bank statements, invoices,
cheques and handwritten notes regarding the Complainant’s income and expenditures were kept on the
Complainant’s files.  In addition, copies of the two Records of Debts sent to the Complainant were also
on the Complainant’s files.  Therefore, I find that the Public Body retained the Complainant’s personal
information in accordance with section 34(b) of the FOIP Act.

Issue #3:  Did the Public Body disclose the Complainant’s personal information in violation of Part
2 of the FOIP Act?

Did the Public Body disclose the Complainant’s Personal Information?

The Complainant alleged that the Public Body disclosed the Complainant’s personal information to a
third party.  In March 1996, the Complainant received a telephone call from the Complainant’s estranged
spouse (the “Spouse”).  The Complainant claimed that the Spouse had received an envelope from the
District office, and that the envelope contained the Complainant’s bank statements, visa bills, and income
tax return.

The Complainant provided this office with a copy of the envelope that shows a postal stamp date of
March 28, 1996.  The envelope is addressed to the Spouse and had the District Office’s name and address
stamped on the upper left-hand corner as the return address.

The Complainant claimed that when this matter was brought to the Financial Benefits Worker’s attention,
the Financial Benefits Worker indicated that “it was a simple error” as the Complainant used to live at
that address. 

In reviewing the Complainant’s files, I found that correspondences sent to the Complainant before and
after March 28, 1996 were sent to the Complainant’s correct address.  Therefore, the Financial Benefits
Worker’s explanation that the Complainant used to live at that address seems odd, and it does not explain
why the envelope was addressed to the Spouse.
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The Manager of the District Office claimed no knowledge of the incident, and therefore, could not
provide any information to assist the investigation on this matter.

The Public Body’s head office suggested that there could be a variety of reasons for the Spouse to receive
an envelope from the District Office, such as the District Office could have been responding to a general
enquiry from the Spouse.

During the investigation, the Spouse contacted me and corroborated the Complainant’s claim.  The
Spouse advised me that:

1. The Spouse received an envelope with a return address of the District Office in 1996.

2. The envelope was addressed to the Spouse.

3. The envelope contained copies of the Complainant’s “bank statements, visa stuff, and financial stuff”
and that there were notes in the Complainant’s handwriting.

4. There was no covering letter enclosed in the envelope.  The Spouse did not know who had sent this
material, and the purpose for the disclosure.

5. The Spouse had no dealings with the Public Body, and had not made any request for information to
the District Office.  The Spouse does not know how the District Office would have obtained the
Spouse’s name and address.

The Spouse has no stake in the outcome of this investigation; therefore, I believe the Spouse’s
information gives weight to the Complainant’s allegations.  No representatives in the Public Body could
provide me with any first hand evidence concerning this issue.

I have no idea as to why the District Office would have sent the Complainant’s personal information to
the Spouse.  However, I believe that the Public Body most likely did disclose the Complainant’s personal
information to the Spouse.

Is the Disclosure in Violation of Part 2 of the Freedom of Information and Protection of Privacy Act?

Section 38(1) of the FOIP Act sets out the provisions under which a public body may disclose personal
information.  None of the provisions under section 38(1) of the FOIP Act appear to apply to the disclosure
of the Complainant’s personal information to the Spouse.  The disclosure is not for the purpose for which
the information was collected, the disclosure is not with the consent of the individual the information is
about, and the disclosure is not authorized by legislation.  Therefore, I conclude that the Public Body
disclosed personal information in violation of Part 2 of the FOIP Act.
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Issue #4:  Did the Public Body make reasonable efforts to protect the Complainant’s personal
information from such risks as unauthorized disclosure?

The Complainant did not raise this issue.  Under section 51(1)(a) of the FOIP Act, the Commissioner may
conduct investigations to ensure compliance with any provisions of the FOIP Act.  This issue is raised as
a result of my investigation.

The Spouse claimed that the Complainant’s personal information was sent without a covering letter to
explain the purpose of the disclosure.  In other words, the documents were simply placed in the envelope
and sent to the Spouse.

In reviewing the Complainant’s files, I noticed a handwritten note on one document that read:

“Documentation was mailed to [the Complainant’s estranged spouse]”

The document is not dated, and the writer of this note is not identified.  However, as the document makes
reference to the Complainant in the third person, it appears that the writer of this note is not the
Complainant.  As the information relates to the Complainant’s expenses, it would seem that the writer
was most likely an employee of the Public Body.  The writer is not the Financial Benefits Worker as the
note also references the Financial Benefits Worker.  As the information contained on the document relates
to the information that the Complainant had provided to the Financial Benefits Worker in 1996, it would
seem logical that the notes were taken sometime in 1996 or shortly thereafter.

Therefore, I believe the Complainant did raise this matter to an employee of the Public Body.  However,
there is no indication on the Complainant’s files that any action was taken by the Public Body to
determine whether the disclosure did or did not occur.  

Under section 36 of the FOIP Act, bodies subject to the FOIP Act have a responsibility to ensure that
safeguards are in place to protect personal information.  Section 36 of the FOIP Act states:

36 The head of a public body must protect personal information by making reasonable security
arrangements against such risks as unauthorized access, collection, use, disclosure or
destruction.

Under section 36 of the FOIP Act, it would be reasonable for a body subject to the FOIP Act, upon
receipt of a privacy complaint, to first determine whether the complaint has merit.  Subsequently, the
body should review its procedures or arrangements to determine whether these safeguards are adequate in
protecting personal information. 

The employee who wrote the note that the Complainant’s personal information was disclosed to the
estranged spouse should have referred the allegation to appropriate personnel to determine whether it had
merit.  

Conclusions

Issue #1:  Did the Public Body respond to the Complainant’s request for access as set out in section
9(1) of the FOIP Act?

I concluded that the Public Body disclosed records that were responsive to the Complainant’s formal
access application as set out in the FOIP Act.  Based on the results of my investigation, I believe the
information that the Complainant is seeking does not exist.
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Issue #2:  Did the Public Body retain the Complainant’s personal information in accordance with
section 34 of the FOIP Act?

I concluded that the information used by the Public Body was incomplete.  If the information was
complete, the Public Body could have easily provided an explanation as to how the 1996 overpayments
were calculated.  Not all of the income data elements were accounted for during the reconstruction.

Issue #3:  Did the Public Body disclose the Complainant’s personal information in violation of Part
2 of the FOIP Act?

I concluded that the Public Body most likely disclosed the Complainant’s personal information to the
Complainant’s estranged spouse.   The Public Body could not provide any first hand evidence as to
whether the disclosure did or did not occur.  However, the estranged spouse corroborated the
Complainant’s allegations. 

The disclosure of the Complainant’s personal information to the estranged spouse is not in accordance
with the provisions outlined in section 38(1) of the FOIP Act.  Therefore, I believe that the Public Body
breached the Complainant’s privacy.

Issue #4:  Did the Public Body make reasonable efforts to protect the Complainant’s personal
information from such risks as unauthorized disclosure?

There is evidence on the Complainant’s files to indicate that the Complainant had raised the issue of
unauthorized disclosure to an employee of the Public Body.  However, there is no indication that the
Public Body undertook any action on the complaint.  Under the provisions of section 36 of the FOIP Act,
the Public Body should at least investigate the complaint to determine whether the allegations had merit.  

Recommendations

Based on the findings of the investigation, I would make the following recommendations for the
consideration of the head of the Public Body:

1. That the Public Body redesign the Record of Debt form so that it is easier to read and understand.
The Record of Debt form needs to be simplified so that individuals can clearly discern how the
overpayments were calculated and the basis of the figures recorded on the Record of Debt form.
Individuals who have a debt owing to the Public Body have a right to understand the basis of the debt
being charged to them.

2. That the Public Body retain documentation used to calculate overpayments in such a manner so that a
person can easily and quickly understand the basis of the overpayments.  It should not take an
independent reviewer such as the Employee (who is knowledgeable of this matter) over three months
to reconstruct how the overpayments were calculated.

3. That employees of the Public Body be reminded, through training or other communication strategies,
of their responsibilities under the FOIP Act to protect individuals’ privacy.  These responsibilities
include referring complaints of unauthorized access, use, and disclosure to appropriate personnel who
can determine whether the allegations have merit.  In addition, there should be a clear record kept as
to what personal information has been sent or received by employees.
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Closing Comments

I would like to express my appreciation to the Public Body’s Information and Privacy Branch and the
Employee of the Public Body’s head office for their assistance and cooperation during this investigation.   

Submitted by,

Marylin Mun
Portfolio Officer
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